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Constitutions of all countries of the region guarantee non-discrimination and equality. All such
constitutions contain provisions for writ jurisdiction and provisions for judicial review. Courts of
the region have been seen to have made best efforts in maintaining separation of power,
upholding rule of law and strengthening democratic values. They not only play critical roles in
protecting fundamental rights guaranteed by constitutions of their respective countries, but also
in expanding the ambit of such rights through judicial interpretation based on internationally
accepted principles thereby effectively translating and embedding treaty jurisprudence into
national jurisdiction._Demonstrable examples of such judicial activism can be seen through
several cases in countries such as India, Nepal and Bangladesh.

In India, the case of Vishakha v. State of Rajasthan (AIR 1997 SC 3011) was used to argue for
the recognition of sexual harassment at the workplace and provide legal protection against the
same. Although the immediate cause for filing of the PIL was the gang rape of a social activist in
a village of Rajasthan, this case is the first comprehensive attempt at analyzing the issue of rights
of working women against violence and harassment in workplaces. This PIL was brought to the
Supreme Court with the aim of exploring suitable methods for the realization of gender equality
in the work places and to bring about changes in the realities of violence against women at
workplaces through judicial processes in the absence of legislation to this effect. The Supreme
Court in upholding women's rights to gender equality, to work with dignity and to a working
environment safe and protected from sexual harassment or abuse stated *“International
conventions and norms, consistent with the spirit of the fundamental rights, can be read into
those rights for interpreting them in the larger context to promote the objects of the Constitution
— In the absence of domestic law on the particular aspect, these conventions and norms as
ratified by India can be relied on by the Supreme Court to formulate guidelines for enforcement
of fundamental rights”. Subsequently having considered the provisions under the Beijing
Statement of Principles of the Independence of the Judiciary, 1995; the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW); and the Protection of
Human Rights Act, 1993, clarified issues relating to judicial activism and formulated a set of
guidelines to prevent and investigate future incidents of sexual harassment till such time that a
formal legislation is enacted by the parliament.

Similarly in Bangladesh a petition was filed under Article 102 of the Constitution of the People’s
Republic of Bangladesh, whereupon a Rule Nisi was issued
calling upon the respondents to show cause as to why the respondents (the State) failed to adopt
guidelines, or policy or enact proper legislations to address the issue of abuse of sexual
harassment for protecting and safeguarding the rights of the women and girl children at work
place, educational institutions/universities and other places wherever necessary which has been
regularly reported in the media, public and other places. Referring to Bangladesh's obligation
under CEDAW, the Declaration on the Elimination of All Forms of Violence Against Women
(DEVAW) amongst other international treaties and instruments, the Court stated "Our courts will
not enforce those Covenants as treaties and conventions, even if ratified by the State, are not
part of the corpus juris of the State unless those are incorporated in the municipal legislation.” It
however thereafter stated "However, the court can look into these conventions and covenants as
an aid to interpretation of the provisions of Part 111, particularly to determine the rights implicit
in the rights like the right to life and the right to liberty, but not enumerated in the Constitution.”
And finally in acknowledging that equality in employment can be seriously impaired when
women are subjected to gender specific violence, such as sexual harassment at the workplace and



educational institutions the Court reiterated that "Article 25 occurring in Part 1l (Fundamental
Principles of State Policy) of the Constitution states, amongst others, that the State shall base its
international relations on the principles of respect for international law and the principles
enunciated in the United Nations Charter". Based on these principles, the Court issued sexual
harassment guidelines for the whole country, which will remain in place until legislation is
passed. The guidelines define sexual harassment, identify the steps requi



divorcees and widows differentially, and prescribed requirements for a widow to be chaste to her
dead husband in order to qualify for inheriting his property, was challenged through the PIL of
Meera Dhungana on behalf of FWLD vs. HMG, Ministry of Law and Justice, (Writ No. 3392,
2052, Decision No. 6013 of 2059, NKP 2059 Vol. 6, Page 462). In this case though recognizing
the apparent discrimination, the court continued to uphold conditional recognition of women's
property rights, and stated the need for a new law to be enacted allowing a comprehensive
review of all aspects of family law. It however also mentioned that before the enactment of any
such law, it must be taken into consideration that no disturbance is caused to the existing social
structure. In the second case, the court stated outright that such (discriminatory) laws were a part
of Nepal's tradition and culture as it is a Hindu state, where traditional and cultural practices and
norms with a firm foundation in religion cannot be understood to be discriminatory.

The key to successes achieved in upholding women's rights through subsequent litigation in
Nepal was however achieved through a two-pronged approach. While on one hand, PILs were
filed challenging discriminatory provisions under



which amounted to discrimination. The court only recently therefore issued directives for
amending the law and prescribing punishment equal to that of the crime of rape.

In all the cases mentioned above, arguments were grounded in the principle of state
accountability for amending all discrimination under law by the year 2005. This was also an
obligation undertaken by Nepal under paragraph 103 of the Beijing Outcome Document 2000
which in addition to prescribed measures also called upon state parties to criminalize marital
rape, criminalize exploitation through prostitution and lastly recognize domestic violence as
crime under domestic laws. A reminder of such obligation to the Government of Nepal can be
found in judgments by the Supreme Court. It is however imperative that we lawyers continue to
raise the issue of state obligation through our arguments in courts and use General
Recommendations, the Beijing Platform of Action and it's Outcome Document as instruments in
the pleading process.

The Supreme Court of Nepal has in certain cases issued policy guidelines in maintaining
confidentiality on cases related to violence against women and people living with HIV and Aids.
The Court was then seen to issue guidelines in regulating dance bars as a viable and justifiable
initiative, having dismissed a petition for allowing complete ban on the said forms of
entertainment. More recently the Court issued a directive not to disseminate the budget allocated
for widow marriage, giving recognition to voices of single women who vehemently opposed
such a policy on the grounds that it caused indignity to their existence.

The Supreme Court in Nepal hasn't merely limited it's role to declaring discriminatory laws and
provisions ultra vires, but has also taken cognizance of the lack of adequate laws or non
recognition of certain rights to be discrimination against women as prescribed by CEDAW. It
was seen to have stated that till such time that "discrimination against women" is defined under
Nepali laws, Article 1 of CEDAW will be used as a framework.

Positive interventions by the Supreme Court, as seen above, has led to the amendment of more
than 100 legal provisions in the country, thereby mobilizing the executive and the legislature to
follow it's example and take necessary action in implementing the vision. Amendments directed
by the Supreme Court were therefore ensured through the passage of the 11" Amendment of
Civil Code, enactment of the Gender Equality Act 2006 (dealing with provisions relating to
inheritance, marriage, divorce, child custody etc.), amendment in Army Act 2006 allowing
women to join as combatants, the enactment of the Domestic Violence (Offence and
Punishment) Act, 2009 and introduction of new provisions on citizenship to recognize equality in
conferring citizenship to a child through the mother. In present times Anti Sexual Harassment
Bill is being considered in the parliament.

What were the factors in making litigation an effective tool?

e Research on discriminatory laws and it's impact, followed by periodic updates. Such
research also helped to gather evidence of discrimination and internalize or mainstream
such issues in the discourse of human rights within the country.

e Communication with stakeholders at all levels before the filing of a petition, in support of
adducing evidence, for example on non-compliance of law, lack of implementation or



existence of discrimination and incidence of violence etc. This exercise strengthens the
plea for law reform or for bridging the gaps and weaknesses in existing legal provisions.

Establishing linkages of arguments with CEDAW with other human rights frameworks,
BPFA and International Conference on Population and Development (ICPD), outcome
documents, comparative jurisprudence from countries sharing similar judicial systems,
decisions recorded by the treaty monitoring bodies in the adjudication of individual
complaints, concluding observations to periodic reports submitted by state parties, and
most importantly linkages with constitutional and legal framework along comparative
legal analysis of established benchmarks.

Mobilization of civil society actors and activists to strengthen the voices seeking reform.

Forwarding arguments that are based on the recognition of rights being inter-related and
inter-dependent. In certain instances a single provision of law containing guarantee of an
individual right may fail to recognize cross-cutting issues and their corresponding rights.
Establishing inter-linkages of such guarantees, as well as their linkages with principles of
non- discrimination, substantive equality and state obligation is critical.

Building arguments on the basis of the principle of universality to change the mindsets
and establish that all rights are important and equally enjoyable by women irrespective of
religion, cultural and geographical background. It would mainly establish that women
cannot be treated differentially for belonging either to the "western” countries or to the
"eastern” ones.

Establishment of treaty jurisprudence within domestic jurisdictions. This initiative
clarifies the relationship between international and municipal laws often through
commonly heard terms such as "monism” or "dualism”, as well as state obligations
towards implementing international treaties and standards.

Encouraging persons directly affected to take legal action and build their faith and
confidence towards the legal and judicial systems in the country.

Sensitization of judiciary through capacity building exercises involving judges and other
court officials has often been witnessed to serve as an important strategy in gaining
favourable judgments on gender issues. Such initiatives should also be extended to
lawyers with special emphasis on strategic use of PILs as a tool for law reform, as well as
to beneficiaries in order to create awareness on their roles in proper implementation of
judgments.

Empowerment of legal defenders. This is especially important in circumstances where
lawyers or activists are confronted with accusations of destroying society, destroying
social institutions such as marriage etc. It



e Constant monitoring and follow-up for the enforcement of laws and implementation of
laws, and judgments is critical for the actual and substantive realization of rights.

Having stated the afore-mentioned it is important to note that law and society are complementary
to each other and function in parallel. Therefore unless there is change in mindset amongst
people, the achievement of a positive decision from the court is not enough in upholding rights.
Ensuring rule of law and legal protection is a continuous attempt and exercise based on
acceptance of change in society and the need for it's reflection in norms that regulate the society.
One may state that the mere enactment of a law would not be enough if a culture of non
compliance of law and impunity is encouraged or ingrained in society. | argue that the enactment
or reform of law is a basic step towards recognition of rights and creating of societal norms. If
laws are discriminatory or if rights are not recognized, an individual of the society may even fail
to claim what is rightfully theirs. The presence of a system of legal monitoring assists us in
making the state accountable for lack of justice or even lack of access to justice. In the same
tenor, laws that recognize violence in private spheres are a necessity in upholding rights of
women as equal citizens of a country.

Lastly, the use of litigation as a strategy has also often been seen to boomerang on advocates of
women's rights. Often litigation has been used as an equally powerful tool in curtailing rights of
women. Instances can be seen in cases where the Supreme Court of Nepal has clearly stated that



